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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

N.I. Case No. 88/2017 

u/s 138 of N.I. Act 

                                Pranab Jyoti Barman.............Complainant 

-Vs- 

                            Mukut Hujuri.................Accused 

PRESENT: D.M. Hussain, A.J.S. 

ADVOCATES APPEARED: 

For the complainant :  Mr. Dipul Talukdar, Advocate 

For the accused     :  Smti. Anjali Barman, Advocate 

Dates of evidence   :  27-04-18, 25-06-18, 07-08-18, 02-03-19. 

Date of argument   :  28-03-19 & 17-04-19. 

Date of judgment    :  17-04-19.                       

J U D G M E N T 

1. The complainant Pranab Jyoti Barman filed the complaint on 23-11-2017 

stating that he works as a supplier of Annapurna water Co. at Nalbari District and 

the accused has a vehicle repairing garage at Chamata Chowk. He got familiar 

with the accused in the course of business interaction and a good relationship 

developed between them. In the month of February 2017, the accused requested 

him to lend Rs. 50,000/- for business purpose. Due to good relationship he 

collected Rs. 44,000/- form various sources and handed over the said amount to 

the accused on 27-02-17 in front of SBI, Nalbari branch and the accused 

promised to return the said amount within May 2017. The accused thereafter did 
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not repaid the money and on repeated request  on 30-05-17 issued him one 

undated cheque bearing no 919405 of his SBI a/c no. 20341514282 of Rs. 

44,000/-. After one month, he requested the accused to insert a date upon the 

cheque, but the accused took excuse that he did not had sufficient balance in his 

account. Thereafter, on 06-10-17 he met the accused and asked him to insert a 

date upon the cheque, at which the accused inserted the date 06-10-17 upon the 

cheque and requested him to deposit the same in bank after 10 days. On 16-10-

17, the complainant deposited the cheque at SBI, Nalbari branch into his A/C no. 

32776373733. On 21-10-17, SBI Nalbari branch issued a return memo stating 

insufficient balance and signature differed. He sent legal notice to the accused on 

25-10-17 through his advocate, which was delivered to the accused on 03-11-

2017 but he did not replied to the said notice and did not repaid the borrowed 

amount. Hence, the complainant filed this case. 

2. Cognizance was taken u/s 138 of N.I Act against accused Mukut Hujuri 

and particulars of offence u/s 138 N.I Act was read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

ii) Whether the complaint is barred by limitation? 

iii) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

iv)Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

  The complainant examined two witness while the defence also adduced 

evidence of two witness. The 313 Cr.P.C. statement of the accused was recorded 
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wherein he took the plea of innocence and false implication. I have heard the 

arguments advanced by learned counsels of both sides and also perused the 

evidence available on record, my findings with reasons are as follows:   

Point No (i) Whether the accused received the demand notice issued by 

the complainant regarding the dishonor of the cheque? 

5. The complainant stated in his complaint and in his evidence on affidavit 

as PW 1 that on 25-10-2017 Exhibit 4 (demand notice/legal notice) was issued to 

the accused through his advocate vide registered post with A/D card. The 

complainant stated that the notice was received by the accused on 03-11-2017. 

The Track Consignment report of the Postal Department has been exhibited as 

Exhibit 5. DW 1 admitted during his cross examination that he received the 

advocate notice. 

6. The evidence on record goes to show that the accused received the 

demand notice issued by the complainant regarding the dishonor of the cheque. 

This point is decided in the affirmative in favour of the complainant. 

Point No ii) Whether the complaint is barred by limitation? 

7. PW 1 deposed in his evidence that he lent money to the accused on 27-02-2017. 

On 06-10-2017, the accused issued him the Exhibit 1 cheque and he presented 

the said cheque in his account maintained at SBI Nalbari, Branch on 16-10-2017 

vide Exhibit 2 Cheque deposit Slip. On 21-10-17, SBI Nalbari branch returned the 

cheque unpaid vide Exhibit 3 return memo on the ground of insufficient fund and 

Drawers signature differs. He sent Exhibit 4 legal notice dated 25-10-2017 to the 

accused through registered post on 30-10-2017 and the said notice was  

delivered to the accused on 03-11-2017. 

8. It appears that the complaint was filed on 23-11-2017 which is within the 

period of limitation as per section 142(b) N.I. Act. This point is decided in the 

negative in favour of the complainant. 
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Point No iii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused? 

9. PW 2 – Arpan Dey, Asstt. Manager SBI Nalbari branch deposed that 

Exhibit 1 cheque bearing no. 919405 of A/c no. 20341514282 was issued in the 

name of Mukut Huzuri. The Exhibit 1 cheque was deposited in SBI Nalbari branch 

on 16-10-17 and the said cheque was returned back from the branch on 21-10-

17 as the signature did not match and there was insufficient fund in the account. 

The cheque return memo has been exhibited as Exhibit 3 and the signature of 

Deputy Manager has been exhibited as Exhibit 3(1). He brought the statement of 

account of A/c no. 20341514282 for the period 01-04-17 to 22-10-17. He 

deposed that the amount in the said account during the period was 285.85/-. 

The statement of account is exhibited as Exhibit 6 and the signature of Asstt. 

Branch Manager has been exhibited as Exhibit 6(1) & Exhibit 6(2) 

10. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused. This point is decided in the affirmative in 

favour of the complainant. 

Point No iv) Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability? 

11. PW 1 deposed during his examination in chief that he works as a supplier 

of Annapurna water Co. at Nalbari District and the accused had a vehicle 

repairing garage at Chamata Chowk. He got familiar with the accused in the 

course of business interaction and a good relationship developed between them. 

In the month of February 2017, the accused requested him to lend Rs. 50,000/- 

for business purpose. Due to good relationship he collected Rs. 44,000/- form 

various sources and handed over the said amount to the accused on 27-02-17 in 

front of SBI, Nalbari branch and the accused promised to return the said amount 

within May 2017. The accused thereafter did not repaid the money and upon 

repeated request, on 30-05-17 issued him one undated cheque bearing no 

919405 of his SBI a/c no. 20341514282 of Rs. 44,000/-. After one month, he 
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requested the accused to insert a date upon the cheque, but the accused took 

excuse that he did not had sufficient balance in his account. Thereafter, on 06-

10-17 he met the accused and asked him to insert a date upon the cheque, at 

which the accused inserted the date 06-10-17 upon the cheque and requested 

him to deposit the same in bank after 10 days. On 16-10-17, the complainant 

deposited the cheque at SBI, Nalbari branch into his A/C no. 32776373733. On 

21-10-17, SBI Nalbari branch issued a return memo stating insufficient balance 

and signature differs. 

12. PW 1 deposed during cross examination that he lend money to the 

accused on 27-02-2017. At the time of transaction no other person except him 

and the accused were present. No handnote or agreement was executed at the 

time of lending the money. 

13. DW 1 Mukut Huzuri deposed that there was a monetary transaction 

between Anju Marak and Pranabjyoti Barman. On 05-10-2017 at about 10:30 pm 

Anju Marak called him over phone to come to  Nalbari Mollapara and told him 

that she had faced some difficulties. He came and found that about 8/10 persons 

had confined Anju Marak. When he asked about the matter Anju Marak told him 

that she took loan of Rs.25,000/- @ 10% interest from Pranab Jyoti Barman. The 

persons told him that a total amount of Rs.44,000/- is due from Anju Marak and 

they would release her only if the said amount is paid. They told him that if Anju 

Marak was not able to pay the money then she would have to give one blank 

cheque. Anju Marak requested him to arrange one cheque leaf. Aftab Ali and his 

wife were also present at that time. Aftab Ali called the persons to his house next 

morning. The persons released Anju Marak. The next morning he along with 

Pranb Jyoti Barman, Anju Marak and 8/10 other persons came to the house of 

Aftab Ali. He gave exhibit 1 signed cheque leaf of amount of Rs.44,000/- to Anju 

Marak who handed over the cheque to Pranab Jyoti Barman. A written 

agreement was executed wherein it was stated that the cheque leaf would be 

returned after payment of the amount by Anju Marak. As Anju Marak did not 

repay the money, Pranab Jyoti Barman filed this case against him. DW 1 deposed 
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that he knew Anju Marak since many years as there was family relation. Anju 

Marak told him that she does not have any cheque book and so, he handed over 

the Exhibit 1 cheque to her. He does not know Pranab Jyoti Barman prior to the 

incident. He saw him for the first time on 05-10-2017. He denied the fact that he 

borrowed money from Pranab Jyoti Barman and issued the cheque for repayment 

of the borrowed amount. 

14. DW 1 during his cross examination admitted that he received advocate 

notice. He admitted that he has not submitted written reply to the advocate 

notice. He also admitted that he has a garage at Chamata. He deposed that he 

was at Chamata when Anju Marak called him over telephone. He was informed 

over phone that some person confined her. He deposed that there is a P.P. at 

Chamata. The P.O. (Mollapara) is about 12 kms from Chamata. He did not 

informed Chamata P.P. about the incident. He has not filed any 'ejahar' at any 

police station regarding the incident. 

15. DW 2 Aftab Hussain deposed that he knew Mukut Huzuri since 05-10-

2017. He knew Anju Marak earlier to the incident who came to his house at 

about 11.30 PM and told him that her brother Mukut Hujuri has been confined by 

6-7 persons. He went to Mullapara and he came to know that Anju Marak 

borrowed Rs 25,000/- from 6-7 persons and an amount of Rs 44,000/- was due. 

He called the persons to his house the next morning. The 6-7 persons came to 

his house and demanded the money from Anju Marak or to handover a cheque of 

the said amount. Mukut Hujuri issued the Exhibit 1 cheque as security and one 

agreement was executed that the cheque would be returned after repayment of 

the borrowed amount by Anju Marak but Anju Marak did not repay the borrowed 

amount and so this case was filed against Mukut Hujuri. He deposed that Mukut 

Hujuri did not borrowed any money from Pranabjyoti Barman and the cheque 

was not issued by Mukut Hujuri for repayment of any loan taken by him from 

Pranabjyoti Barman. 

16. DW 2 deposed in his cross examination that he does not know 

Pranabjyoti Barman prior to the incident.  He does not know about monetary 
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transaction between Pranabjyoti Barman and Mukut Hujuri prior to the incident. 

He does not know the number of the cheque and he has not seen the cheque. 

He does not know whether the exhibit 1 cheque was the cheque which was 

issued by Mukut Hujuri. He had not seen the contents of the agreement. He do 

not know the 6-7 persons. Anju Marak came alone to his house on the night of 

05-10-2017. He did not informed police about the incident on the night of 

incident and thereafter. 

17. The Hon'ble Supreme Court of India in Rangappa vs Sri Mohan 

reported in (2010)11 SCC 441, held that once issuance of a cheque and 

signature thereon are admitted, presumption of a legally enforceable debt in 

favour of the holder of the cheque arises. It is for the accused to rebut the said 

presumption. 

18. The Hon'ble Supreme Court of India in Krishna Janardhan Bhat vs. 

Dattatraya G. Hegde reported in (2008) 4 SCC 54, held that a statutory 

presumption has an evidentiary value,. The question as to whether the 

presumption stood rebutted or not must, therefore, be determined keeping in 

view the other evidence on record. In a case where chances of false implication 

cannot be ruled out, the background fact and the conduct of parties together 

with their legal requirements are required to be taken into consideration.   

19. The Hon'ble Supreme Court of India in M.S Narayana  Menon vs. 

State of Kerela  reported in (2006) 6 SCC 39 held that in terms of section 4 

of the Evidence Act ,whenever it is provided by the Act that the court shall 

presume  a fact, it shall regard such fact as proved unless and until it is 

disproved. The words “proved” and “disproved” have been defined in section 3 of 

the Evidence Act. Applying the said definitions to the principle behind section 118 

(a) of the Negotiable Instruments Act, the court shall presume a negotiable 

instrument to be for consideration unless and until after considering the matter 

before it, either believes that the consideration does not exist or considers the 

non existence of consideration so probable that a prudent man ought, under the 
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circumstances of the particular case, to act upon the supposition that the 

consideration does not exist. 

20. The Hon'ble Supreme Court of India in Reverend Mother Marykutty 

vs. Reni C. Kottaram reported in (2013) 1 SCC 327, held that it is not 

necessary for the defendant to disprove the existence of consideration by way of 

direct evidence; the standard of proof is preponderance of probabilities. 

Inference of preponderance of probabilities can be drawn not only from the 

materials on record but also by reference to the circumstances upon which he 

relies. 

21. It appears that DW 1 admitted the issuance of exhibit 1 signed cheque 

leaf of amount of Rs.44,000/- to Anju Marak. He deposed that Anju Marak 

handed over the cheque to Pranab Jyoti Barman. But it appears that the accused 

did not examine Anju Marak as witness in this case. 

22. DW 1 Mukut Hujuri  deposed that on 05-10-2017 at about 10:30 pm Anju 

Marak called him over phone to come to Nalbari Mollapara and he came and 

found that about 8/10 persons had confined Anju Marak. But DW 2 Aftab Hussain 

deposed that on 05-10-2017 at 11.30 PM Anju Marak came to his house alone 

and told him that her brother Mukut Hujuri has been confined by 6-7 persons. 

23. DW 1 deposed that a written agreement was executed wherein it was 

stated that the cheque leaf would be returned after payment of the amount by 

Anju Marak but the written agreement has not been produced by the accused in 

this case. 

24. DW 1 admitted that he did not informed Chamata P.P. about the incident 

of confinement of Anju Marak and has not filed any 'ejahar' at any police station 

regarding the incident. DW 2 deposed that he does not know about monetary 

transaction between Pranabjyoti Barman and Mukut Hujuri prior to the incident. 

He does not know the number of the cheque and he has not seen the cheque. 

He does not know whether the exhibit 1 cheque was the cheque which was 

issued by Mukut Hujuri. 
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25. It appears from the evidence on record that the accused has failed to 

discharge the initial burden to rebut the presumption raised in favour of the 

complainant u/s 118 and 139 of the Negotiable Instruments Act by 

preponderance of probabilities. 

26. The complainant has been able to prove that the accused issued the 

cheque for the discharge of legally enforceable debt or liability. This point is 

decided in the affirmative in favour of the complainant. 

27. On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act, 1881. Accordingly, I hold the accused guilty u/s 138 

N.I Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958. 

ORDER 

The convict is sentenced to pay fine of Rs. 44,000/- (Rupees Fourty Four 

thousand only) i.e. the cheque amount and in default of payment of the said 

amount to undergo simple imprisonment for 3 (three) months. The fine amount 

if recovered be paid to the complainant Pranab Jyoti Barman as compensation. A 

copy of the judgment be furnished to the convict free of cost. 

Given under my hand and seal of this court on this 17th day of April, 2019. 

 

      Addl. Chief Judicial Magistrate 

                      Nalbari 
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APPENDIX 

Prosecution witness:             PW 

1 -   Pranab Jyoti Barman (Complainant), 

PW 2 -   Arpan Dey (Asstt. Manager, SBI Nalbari Branch), 

Prosecution Exhibits:                Exhibit 

1 -   Cheque no. 919405 dated 06-10-2017, 

Exhibit 2 –   Deposit slip having signature of depositor Pranab   

  Jyoti Barman, 

Exhibit 3 -   Cheque Return memo, 

Exhibit 3(1) -  Signature of Branch Manager, SBI Nalbari branch, 

Exhibit 4 –   Legal/demand notice to Mukut Hujuri, 

Exhibit 5 -   Track consignment report, 
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Exhibit 6 –   Statement of account of Mukut Hujuri from 01.04.17  

  to 22.10.17 issued by SBI, Nalbari branch, 

Exhibit 6(1) –  Signature of Branch Manager, SBI Nalbari branch, 

Exhibit 6(2) –  Signature of Branch Manager, SBI Nalbari branch, 

Defence witnesses :            DW 

1  -  Mukut Hujuri . 

DW 2   –  Aftab Hussain 

Defence Exhibits : 

Nil               

             

Addl. Chief Judicial Magistrate, 

                                   Nalbari. 

 

17-04-2019 

  Complainant is present. Accused is present.    

 Further heard arguments.       

 Judgment is pronounced and delivered in open court.  

 On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act, 1881 accordingly, I hold the accused guilty u/s 138 

N.I Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958.    The 

convict is sentenced to pay fine of Rs. 44,000/- (Rupees Fourty Four thousand 

only) i.e. the cheque amount and in default of payment of the said amount to 
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undergo simple imprisonment for 3 (three) months. The fine amount if recovered 

be paid to the complainant Sri Pranab Jyoti Barman as compensation. A copy of 

the judgment be furnished to the convict free of cost.    

  Hence, this case stands disposed of. 

   Addl. Chief Judicial Magistrate, 

                Nalbari 

Later on ,          

  Seen the prayer of the accused vide petition no. 343/19 for 

allowing him to remain on previous bail as he intends to file an appeal against 

the judgment. Prayer is allowed till next date. 

 Fix on 17-05-2019 for payment/N.O. 

 

 Addl. Chief Judicial Magistrate, 

                Nalbari 


